
 

Music to Sony’s ears—TuneIn radio app infringes 
UK copyright (Warner Music UK Ltd and another 
company v TuneIn, Inc) 
05/11/2019 

IP analysis: The boundaries between what the public can access via the Internet and 
encroachment upon a copyright owner’s rights have been tested in a number of 
decisions, both nationally and at the Court of Justice level. The present case tests the 
boundaries even further in relation to sound recordings and the use of an app that 
enables a user to select artists and music from different radio stations around the 
world. At issue was, in essence, whether the copyright owners (Warner Music and 
Sony) were legitimately entitled to request a royalty fee from TuneIn, in respect of 
listeners in the UK playing music originating outside of the UK. TuneIn contended 
that to hold they were obliged to pay a royalty would ‘break the Internet’. What it 
boiled down to was whether TuneIn ‘targeted’ the UK consumers and so there was a 
‘communication to the public’ of a copyright work. Written by Paul A Harris, senior 
partner (IP Litigation), at Venner Shipley LLP. 

Warner Music UK Ltd and another company (for themselves and as representative claimants 
on behalf of the members of their respective corporate groups) v TuneIn, Inc [2019] EWHC 
2923 (Ch) 

What are the practical implications of this case? 

What the judge (Birss J.) has effectively done, in resolving the apparent conflict between previous the 
Court of Justice’s decisions (notably, GS Media v Sonoma Media Netherlands BV Case C-160/14, 
Svensson v Retriever Sverige AB Case 466/12 and Land Nordrhein-Westfalen v Renckhoff Case C-
161/17) is identify the importance of consent (or licence) in deciding when the first act of 
communication to the public was authorised. In doing so, he has resolved where a reposting on a 
separate website may constitute a new act of communication, whereas a link may not be. 

In approaching the case as he has, the judge utilised how ‘targeting’ has been applied in trade mark 
cases (particularly the Court of Appeal decision in Merck v Merck [2017] EWCA 1834) as well as 
considering the technology that was deployed by TuneIn, in order to make the songs available to the 
UK listener. This has the effect of eliding the two areas of IP when considering infringement, where 
the common factor is a website (or an app in this case) capable of being visited by an individual 
based in a separate jurisdiction to the website’s owner. 

This case highlights the difficulties faced by copyright owners, particularly in sound recordings, in 
jurisdictions where there are no local rights regimes (as exist in the UK, US and Europe), where radio 
stations pay scant regard to their rights. While copyright owners may not be able to achieve royalties 
in an ‘unlicenced’ jurisdiction, this decision provides some comfort that they can at least prevent 
others from benefitting from that situation. 

What was the background? 

The claimants account for over half of all recorded music sales in the UK. As a result, a traditional UK 
radio station eg BBC Radio, requires a licence from a collecting society such as Phonographic 
Performance Ltd in order to play it. However, radio stations based overseas can now be listened to in 
the UK because of the Internet. Most also now broadcast their shows on it. 

The defendant, TuneIn, is a US company that uses an on-line platform which enables a user to 
stream content via TuneIn’s links from all over the world. A UK user with TuneIn’s app can search, 
browse, play music, and could record music (this feature was disabled in April 2017). TuneIn collects 
and stores metadata from all the stations signed up with it, which assists the user to search etc. 

TuneIn provides a user with a paid for ‘Premium’ ad-free service: all other users see adverts on their 
screen, which are not those put on by the radio station being listened to, but are selected by TuneIn 
for the user. 
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The claimants contended that TuneIn infringed their rights pursuant to section 20 of the Copyright, 
Designs and Patents Act 1988 (as amended), ie communicating to the public a work restricted by 
copyright, and needed a licence. TuneIn argued that the hyperlinks they used were to works already 
freely made available on the Internet, without any geographic or other restriction. 

What did the court decide? 

For a jurisdiction’s laws to be engaged and owner’s rights infringed, the acts in issue must have been 
targeted at the public in that jurisdiction. The judge’s conclusion, based on his analysis of UK trade 
mark law, coupled with TuneIn providing specific advertising targeting (ie not the original radio 
station’s adverts), was TuneIn had targeted the UK public. 

His detailed review of EU and national laws concerning communication to the public, led him to 
conclude that to decide if a copyright owner had consented to his work being used, it was necessary 
to look at all the circumstances. Particularly, it should be asked if the owner took into account all 
internet users (including potential recipients of a hyperlink to that work) or only those to whom the 
original site is targeted. 

Key to answering this was whether TuneIn’s service did something a conventional Google search 
engine did (ie using a hyperlink and so providing a potential defence) or something beyond that. The 
judge held it was effectively an aggregation service, far beyond the conventional search engine, and 
more akin to Spotify. 

The judge considered four categories of music radio stations—those licenced in the UK (eg BBC 
Radio), unlicenced services anywhere in the world, licenced ones in a territory other than the UK, and 
the premium radio service. 

In all bar the first category, the judge considered there was copyright infringement by way of an act of 
communication to the public, which the copyright owner had not consented to. 

TuneIn also infringed as a joint tortfeasor with: 

 the public who probably recorded music (before this feature’s disablement) as not all of this 
would be for private listening, and 

 the radio stations which provided the music (as TuneIn’s contractual provisions with the 
stations did not shift liability to the station) 

Finally, the judge held there was no defence afforded under the e-Commerce Directive (safe harbour) 
provisions. 

Case details 

 Court: High Court, Chancery Division 

 Judge: Birss J  

 Date of judgment: 01/11/2019 
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Paul A Harris is a senior partner (IP Litigation) at Venner Shipley LLP, and a member of 
LexisPSL’s Case Analysis Expert Panels. If you have any questions about membership of 
these panels, please contact caseanalysis@lexisnexis.co.uk. 
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