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Plant variety rights (PVR)

These rights are available for new 
plants that have been developed by 
crossing, breeding and selection of 
plants, which is a slow and expensive 
process, sometimes taking many 
years to produce a plant with the 
desired characteristics.  In order to 
qualify for PVR protection, a plant 
variety must be distinct (have a 
different combination of traits from 
all other known varieties), uniform (all 
plants have the same properties when 
grown under the same conditions) 
and stable (plants can be grown over 
a number of generations without 
change in traits).  Changing a single 
trait (colour, leaf shape, growth habit, 
etc.) will result in a new plant variety.

PVRs grant the owner exclusive rights 
in the reproductive material (seeds, 
bulbs, cuttings, etc.) of the specific 
new variety.  Protected seed which 
has been acquired for planting may 
be planted, but the product of the 
harvest is for consumption only and 
replanting it breaches the breeder's 
right.  That said, the PVR also contains 
some key exemptions.  The “Breeder’s 
Privilege” allows breeders to use 
protected varieties as a starting point 
for breeding further varieties.  The 
“Farmer’s Privilege” allows farmers, 
under certain conditions, to save seed 
from a crop sown from a purchased 
protected variety for subsequent 
sowing on their own farms.

Patents

In Europe, whilst plants are not 
explicitly excluded from patent 
protection, the European Patent 
Convention (EPC) does exclude plant 
varieties from patent protection 
(although it is permissible for the 
scope of the claims to be broader so 
that they encompass a plant variety 

Plant Protection 
Rights in Turmoil?
We previously reported 
that the European Patent 
Office had confirmed 
that European patent 
protection is available 
for more plant-related 
inventions than 
previously realised.  

This has caused concern about the 
restricted rights afforded to plant 
breeders under European patent law, 
and is inconsistent with moves made 
in some EU states to exclude plants 
produced by biological processes 
from patent protection.  This has 
triggered calls for changes to the 
legislation and the EU Commission 
has now issued a note on this issue 
which may lead to more confusion 
and uncertainty in this field in Europe. 



stating that this is how the current 
Biotech Directive is to be interpreted.  
However, it would take years make 
the required amendment to the 
EPC.  Such a law change would also 
place Europe at odds with other 
key territories around the world, 
such as the United States, Japan and 
Australia, where there are currently 
no restrictions on patentability of 
plant varieties.

Clearly, a balance needs to be struck 
between offering innovators the 
opportunity to protect their invention 
(and PVRs are not appropriate for 
all developments), and providing 
plant breeders with the ability to use 
protected plants and methods to 
innovate further.  On the face of it, 
the solution presented by the UPC 
and the introduction of a breeder’s 
exemption to patent infringement 
would appear to be a pragmatic one.

EPC member states Germany, France 
and the Netherlands have already 
gone further and have introduced 
or approved changes to national 
patent laws to expressly exclude 
from patentability plants resulting 
from essentially biological processes.  
This means that it is unclear what, if 
any, protection will be afforded by 
a European patent in force in those 
member states and claiming a plant 
obtainable by an essentially biological 
process.  

The EU Commission’s notice has 
now created uncertainty in other 
territories and we will have to wait 
and see how national courts deal with 
the enforcement of European patents 
covering plants (or animals) resulting 
from essentially biological processes.  
Will they follow the EPO’s Enlarged 
Board of Appeal or the Commission’s 
interpretative note?
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and more), as well as excluding what 
are essentially biological processes for 
the production of plants.  As a result, 
in the past patent protection has 
generally only been sought for what 
are usually described as genetically 
modified or GM plants, and for the 
non-biological processes used to 
produce them.  Naturally, the claimed 
subject matter must also meet the 
traditional patentability requirements 
of novelty, inventiveness, sufficiency 
of disclosure, etc.

As reported in the Spring/Summer 
2015 edition of Inside IP, the Enlarged 
Board of Appeal of the European 
Patent Office issued decisions that 
provide additional clarity on what 
plants and processes can and cannot 
be patented.  A process for producing 
a plant is considered to be an 
essentially biological process even if 
the method also includes a step of a 
technical (i.e. non-biological) nature 
which serves to enable or assist the 
performance of the steps of sexually 
crossing.  However, if the method 
includes a step of a technical nature 
which is responsible for introducing 
a trait that is not the result of the 
mixing of the genes of the plants 
chosen for sexual crossing, then 
the method is not excluded from 
patentability.  Finally, it was confirmed 
that a claim directed to plants or 
plant material per se is not excluded 
from patentability, even if the only 
method available at the filing date of 
the patent application for generating 
the claimed subject matter was itself 
an excluded essentially biological 
process for the production of plants. 

This decision of the EPO’s Enlarged 
Board of Appeal was considered to be 
consistent with the European Biotech 
Directive and the Implementing 
Regulations of the EPC, and provided 
some welcomed legal certainty in this 
area.  However, the EU Commission 
has just issued a notice regarding the 
patentability of plants and animals 
obtained by means of essentially 
biological processes, expressing the 
view that “the EU legislator’s intention 
when adopting Directive 98/44/EC was 
to exclude from patentability products 
(plants/animals and plant/animal parts) 
that are obtained by means of essentially 
biological processes”.  This opinion is said 
to be based upon the preparatory work 
related to the Directive.

The EU Commission’s notice is not 
legally binding and it will continue to 
be the job of the courts and the EPO’s 
Boards to interpret the law.  However, 
the notice has created uncertainty 
once more and it could now bring 
forward work to amend the Biotech 
Directive.

Infringement of Rights 
and Exemptions

Currently, the rights afforded 
by PVRs and European patents 
are inconsistent with respect to 
the available exemptions from 
infringement.  As mentioned 
above, there are exemptions from 
infringement of PVRs for plant 
breeders and farmers.  The EPC does 
not provide such exemptions from 
patent infringement.  However, the 
Agreement on a Unitary Patent Court 
(UPC), which would apply within 
participating EU member states, 
does include provisions for excluding 
from patent infringement the use of 
biological material for the purpose 
of breeding, or discovering and 
developing other plant varieties. 

Switzerland (not an EU state) and 
various EU states including Germany, 
France and the Netherlands have 
already introduced such a breeder’s 
exemption into their national 
legislation.  The United Kingdom has 
a plant breeder’s exemption that 
would come into effect if and when 
the UPC Agreement comes into force 
(for more on this issue, please see our 
Brexit article on page 10).

Therefore, when the UPC Agreement 
comes into force in Europe, there 
will be exemption from patent 
infringement of European patents in 
EU states for plant breeders, allowing 
them to breed, experiment and 
develop new plant varieties using 
plants protected by European or 
Unitary patents.  What is more, the 
importance of this exemption has also 
been recognised in EPC states outside 
the EU, such as Switzerland, and it is 
expected that many of these states 
will also amend their law to provide a 
breeder’s exemption, if required.  

In view of the current inconsistencies, 
there have been calls from some to 
exclude plants from patentability.  
This is perhaps the motivation 
behind the EU Commission’s notice 


