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In Filmspeler, the CJEU 
signals a pragmatic 
approach to combatting 
online infringement
Copyright holders are claiming a victory in the recent decision of the Court of 
Justice of the European Union (‘CJEU’) in Case C-527/15, Stitchting Brein v Jack 
Frederik Wullems (also t/a Filmspeler) (‘Filmspeler’) – the Court having adopted 
a more relaxed approach to determining which parties may be held liable for 
infringements, and some say a looser interpretation of infringement to include 
streaming. The Court concluded that a device specifically adapted to enable 
access to unauthorised content on a streamed basis is an enabling facility, and 
enables a communication to the public. Thereby, it is a breach of the law.

The case centred on a multimedia 
player device sold by a Defendant 
from the Netherlands (Wullems/
Filmspeler) under the name 
‘filmspeler.’ The device contained 
certain pre-installed open source 
streaming software, together 
with apps freely available on the 
Internet, some of which serve to link 
specifically to websites from which 
users can stream unauthorised 
copyright protected content (a feature 
highlighted by the Defendant in his 
advertising of the device). 

The Plaintiff sued the Defendant in 
the Netherlands, seeking to prevent 
the Defendant from marketing or 
selling the device on the basis that 
the device was specifically adapted 
to infringe the Plaintiff’s exclusive 
right of ‘communication to the public’ 
of the Plaintiff’s copyright works, 
in accordance with Article 3 of the 
InfoSoc Directive. The Defendant 
denied that, and additionally 
submitted before the Court of 
the Netherlands that streaming 
unauthorised content was itself 
covered by an exception to copyright 
infringement under Article 5 of the 
InfoSoc Directive.

Accordingly, the Dutch Court referred 
two principal questions to the CJEU for 
interpretation:

1 Whether the selling of the 
filmspeler device constituted a 
‘communication to the public’ of 
the copyright works which users 
could access, using the device, and 
without the authorisation of the 
copyright holders; and

2 Whether the temporary (screen) 
copy made by an end user when 
streaming a copyright-protected 
work copy from a third party 
website where the work has been 
offered without authorisation of 
the copyright owner, is a ‘lawful 
use’ of the work and therefore not 
an infringement of copyright.

In relation to the first question, the 
Court referred to a number of its 
previous decisions on the subject, 
including the recent case of GS 
Media, C-160/15, and reiterated that 
two cumulative elements must be 
present: (i) an ‘act of communication’ 
of a protected work, and (ii) 
communication of that work to ‘a 
public.’ 

In order to constitute an act of 
communication, the Court repeated 
that ‘mere provision of physical 
facilities’ for a user’s access to a work 
is not sufficient; what was required 
was an indispensable intervention 
on the part of the user, with full 

knowledge of the consequences of 
the user’s actions (see for example 
the Court’s decision in GS Media 
at paragraph 35). The Court here 
distinguished the Defendant’s 
activities on the basis that Mr. 
Wullems knowingly supplied the 
devices pre-installed with software 
which served to enable users to 
access websites which are ‘not 
readily identifiable by the public and 
change frequently’ and that ‘without 
[the device] purchasers would find 
it difficult to benefit from those 
protected works.’ As to whether 
the filmspeler device served to 
communicate unauthorised works 
to ‘a public,’ the Court recalled its 
previous guidance that the requisite 
‘public’ exists where a de minimis 
threshold is exceeded; in the present 
case, it was noted that the device 
had been purchased by a fairly large 
number of people, easily meeting the 
requirement. 

On the second question, as to whether 
the temporary copy of a protected 
work which is made when an Internet 
user streams content from a website 
(i.e. the temporary electronic file 
stored on a user’s machine), the Court 
recalled that such an unauthorised 
temporary reproduction constitutes 
an infringement of copyright unless it 
meets all of the criteria of Article 5(1) 
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“content owners may in 
future seek to make an 
example of those who 
knowingly enable the 
streaming of unauthorised 
content from a website

”

of the InfoSoc Directive: 

1 The act must be temporary;

2 It must be transient or incidental;

3 It must be an integral and essential 
part of a technological process;

4 The sole purpose of that process 
must be to enable a transmission 
in a network between peers by an 
intermediary, or a lawful use of the 
work; and

5 That act does not have any 
independent economic significance.

The Court noted that the exemptions 
are to be interpreted narrowly, and 
are to be applied only in special 
cases which do not conflict with a 
normal exploitation of the work or 
other subject matter and where that 
exception does not unreasonably 
prejudice the legitimate interests of 
the right holder. However, on the 
facts of the case, the Court had no 
hesitation in concluding that the 
temporary copying of works, when 
users accessed them via the filmspeler 
device, failed to meet the conditions 
for the temporary reproduction 
exemption and thus constituted 
an infringement of copyright. This 
was particularly so in light of the 
advertising by the Defendant, which 
specifically highlighted the filmspeler 
device’s ability to enable the end user 
to locate and stream unauthorised 
content. Those activities were also 
clearly prejudicial to the copyright 
owner’s legitimate interests, and 
to the normal exploitation of the 
copyright works. With the Court’s 
finding, content owners may in future 
seek to make an example of those 
who knowingly enable the streaming 
of unauthorised content from a 
website, in similar fashion to previous 
cases brought against individual 
downloaders from file sharing 
websites.

Whilst it remains for the Court of the 
Netherlands to apply the national 
law in light of the CJEU guidance, the 
CJEU’s decision should bring a certain 
amount of comfort to rights holders 
that those who deliberately seek to 
exploit unauthorised works online will 
not be permitted to escape liability 
by relying on exemptions intended to 
protect legitimate activities. Copyright 
holders should therefore also be 
watching how devices and services 
are advertised, as that will impact the 
outcome.
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