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How will Brexit 
affect Designs 
in the UK?
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Community right. Questions of 
subsistence and infringement are 
governed by the UK Copyright Designs 
and Patents Act 1988 (CDPA).

Registered Design 
Protection

The Community Design Regulation 
provides the current framework 
which allows for the filing of a single 
Registered Community Design (RCD) 
application seeking unitary protection 
in all Member States of the EU. 
RCDs will continue to have effect 

Designers seeking to protect new 
designs will still be able to apply 
for UK Registered Design (UKRD) 
protection under the existing UK 1949 
Registered Designs Act. Additionally, 
UK based designers can continue to 
apply for an RCD to seek EU-wide 
protection.

The situation is more complex 
for existing RCDs which, as things 
currently stand, would not definitely 
provide protection in the UK post-
Brexit, but would also potentially 
invalidate any later filed UKRD to the 
same design. Therefore, in the worst 
case scenario, RCD holders could 
be left with no registered design 
protection in the UK. However, it is 
very likely that the UK Government 
will seek to address this issue by 
introducing transitional provisions 
which prevent such a loss of 
protection. 

One option would be to negotiate a 
bilateral agreement with the EU such 
that the territorial extent of existing 
(and potentially also future) RCDs still 
covers the UK after Brexit. On the face 
of it this seems like an easy fix and 
would provide the greatest continuity 
for rights holders. However, such an 
agreement would likely raise issues 
with regards to jurisdiction and 
sovereignty. For instance, one of the 
advantages of the Community system 
is that an RCD can be enforced 
throughout the EU via a single 
infringement action in one Member 
State. If the territorial extend of the 
Community system was extended, 
would this mean that the UK courts 
could rule on EU-wide design matters, 
despite the UK no longer being 
part of the EU; would infringement 
proceedings, potentially between two 
UK parties, need to be brought in a 
foreign court; or, would separate EU 
and UK proceedings be required? It 
is at present also a red line for the 
UK government not to allow control 
of any law affecting the UK to EU 
lawmakers, so how to address the 
decisions in courts on community 
designs will be difficult.

Another option would be to introduce 
provisions for the conversion of RCDs 
into supplementary UKRDs which 
maintain protection in the UK. The 

“So if design matters
to your business 
now is the time 
to explain to 
Government the 
issue of clarity over 
unitary rights post 
Brexit.

”

There are four systems 
pursuant to which 
design protection may 
come into existence 
covering the UK: 
1. Under the Community designs
system (Regulation 6/2002), an
application may be filed with the EU
Intellectual Property Office (EUIPO) for
a registered design covering the EU.
A Community registered design is a
unitary right which may be enforced
or challenged for the whole of the EU
in a single court action.

2. Under the Community designs
system (Regulation 6/2002),
Community unregistered design right
arises automatically in qualifying
circumstances. It protects the
appearance of the whole or part of a
product resulting from the features
of, in particular, the lines, contours,
colours, shape, texture or materials
of the product or its ornamentation.
Questions of infringement and
subsistence are considered for the
whole of the EU in a single court
action. The term of protection is three
years from the date the design is first
made available to the public.

3. Under the national system, an
application for a registered design
may be made to the UKIPO, which
may grant a registered design
covering the UK. Registration, and any
subsequent questions of infringement
and validity, are governed by the
UK Registered Designs Act 1949 and
associated legislation, which has been
amended in order to comply with
harmonising EU-wide legislation, in
particular Directive 98/71.

4. Under the national system,
unregistered design right covering the
UK arises automatically in qualifying
circumstances. It protects the shape
or configuration of the whole or
part of an article and lasts for (the
earliest of) ten years from first
sale or 15 years from first creation
(dates calculated from the end of
the relevant calendar year). It is
considered to offer slightly different,
complementary protection from
that offered by the unregistered

in the UK until the exit from the EU 
is formalised, after which date the 
landscape of design law in the UK will 
depend on whether any transitional 
arrangements have been put in place.

At this early stage no such transitional 
provisions have been agreed and 
therefore the Community system will 
cease to have effect in the UK post-
Brexit.  Indeed, unitary rights are one 
of the great challenges to the ‘Great 
Repeal Act’ system that envisions 
whole sale acceptance of EU law 
initially followed by gradual change.  
Yet with EU wide rights it is far from 
clear how the UK can keep EU law on 
such matters on the UK statute book 
and have it effectively operate given 
the interplay with EU courts like the 
CJEU.  So if design matters to your 
business now is the time to explain to 
Government the issue of clarity over 
unitary rights post Brexit.



two-dimensional designs not covered 
by the UK right, could potentially 
fi nd that they can no longer rely on 
unregistered protection at all. In 
such a scenario, the only option for 
preventing copyists may be to fi le a 
registered design application and pay 
the associated fees.

Another potential issue is that in 
order for a design to be eligible 
for protection under the current 
unregistered Community design 
system, the fi rst public disclosure of 
the design must be made within the 
EU. Consequently, designs which are 
fi rst launched in the UK, rather than 
the EU, post-Brexit may not be eligible 
for unregistered Community design 
protection.

The UK Government may seek 
to address the above issues by 
negotiating an agreement similar 
to that discussed above in relation 
to registered designs, wherein the 
territorial extent of the unregistered 
Community design system is 
extended to cover the UK, or 
alternatively may consider amending 
the current UK unregistered 
system to more closely align with 
its EU counterpart. Another option, 
advocated by Anti Copying in Design 
(ACID), an industry group which 
represents designers on IP matters, 
would be to use the opportunity 
provided by Brexit to introduce an 
additional UK right that provides a 
stronger unregistered protection 
regime than what is currently 
available, for instance, a scheme 
which adequately protects both two-
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conversion could either be automatic, 
for example, upon payment of the 
renewal fee due every 5 years to keep 
the design in force, or alternatively 
performed upon request. The 
conversion approach would give 
the UK a cleaner break from EU law 
but would likely increase costs for 
applicants because the amount of 
renewal fees payable would increase 
if both the existing RCD and the new 
UKRD were to be maintained in force.

It is worth noting that the substantive 
aspects of UK and Community 
registered design law, including the 
infringement and validity provisions, 
are harmonised by the Community 
Design Directive. Of course, post-
Brexit such harmonisation will no 
longer be necessary and thus the 
UK has the opportunity to review 
its approach to design protection. 
For example, the fi ndings of non-
infringement in high profi le cases 
such as Samsung v Apple, regarding 
the ‘iPad’ and ‘Galaxy Tab,’ and 
Magmatic v PMS, regarding the 
‘Trunki’ ride-on suitcase, have led 
some quarters to criticise the current 
registered design system as off ering a 
narrow scope of protection that is too 
easy for third parties to circumvent. 
The UK now has the ability to shape 
its own design laws to address such 
concerns.

The decision to leave the EU also 
aff ects the UK’s standing with 
respect to The Hague Agreement, 
the international design registration 
system which allows applicants to 
obtain design protection in any states 

party to The Hague Agreement by 
means of a single application that 
is fi led with the World Intellectual 
Property Organization. However, 
the UK is not currently a party to 
The Hague Agreement and instead 
UK based designers are only able to 
make use of the international system 
by virtue of the fact that the EU is a 
signatory. Fortunately for applicants, 
the UK Intellectual Property Offi  ce has 
indicated that it has begun taking the 
necessary steps for UK ratifi cation of 
The Hague Agreement, which should 
be completed within the next year.

Unregistered Design 
Protection

The current unregistered Community 
design system, which provides 
automatic unitary protection 
throughout the EU, will also 
cease to have eff ect in the UK 
post-Brexit. Whilst the UK has 
its own national unregistered 
design right, this provides a very 
diff erent scope of protection. For 
instance, whilst the unregistered 
Community design law protects 
most aspects of the appearance 
of a product, including the lines, 
contours, colours, shape, texture 
and materials of a product and its 
ornamentation, the unregistered UK 
design right is restricted to ‘shape 
and confi guration.’ with surface 
decoration excluded from protection. 
This means that designers who 
have traditionally relied upon the 
unregistered Community right to 
protect their designs, for example, 

“Designers should think carefully
about whether the existing UK 
unregistered system will provide 
adequate protection post-Brexit 
and, if not, consider fi ling for 
registered protection.

”



'sweat of the brow' in databases. In 
addition, the relief awarded by the 
court for infringement of copyright 
and related rights must be compliant 
with the IPED.  Finally, the Court of 
Justice of the European Union's (CJEU) 
interpretation of such legislation, has 
impacted UK interpretation of the 
CDPA, for example as regards what 
constitutes 'originality' in copyright 
law. 

Copyright not being a fully 
harmonised EU wide right therefore 
means there will be no signifi cant 
changes from Brexit in how copyright-
holders need behave.  However, there 
is still the chance to engage with 
Government on issues that you feel 
if addressed could bolster the UK’s 
economy linked to copyright and if 
you wished to discuss such matters 
please contact us.

George Hudson
ghudson@vennershipley.co.uk

www.vennershipley.co.uk
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dimensional and three-dimensional 
designs whilst having a signifi cantly 
longer term of protection than the 
3-year duration provided by the 
existing unregistered Community 
design system. 

It remains to be seen what form 
unregistered design protection will 
take once the UK offi  cially leaves 
the EU. In the meantime, designers 
should think carefully about whether 
the existing UK unregistered system 
will provide adequate protection post-
Brexit and, if not, consider fi ling for 
registered protection.

Copyright and related 
rights

Copyright and related rights are 
governed in the UK by the Copyright 
Designs & Patents Act (CDPA), which 
has been framed so as to give 
eff ect to the terms of international 
treaties and European legislation.  At 
present, there is no unitary copyright 
protection in the EU and questions 
of subsistence and infringement 
are within the remit of the national 
legislatures. However, the EU has 
legislated in areas closely relating to, 
and to some extent overlapping with, 
the remit of national legislatures, 
for example, the InfoSoc Directive 
2001/29, Directive 2006/115 on rental 
and lending rights, and Directive 96/9 
on the legal protection of databases. 
In addition to harmonising copyright 
protection in databases, Directive 
96/9 created an EU-wide sui generis 
database right protecting non-creative 


