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BREXIT 
Transitional 
Framework

The government has indicated that 
it plans to continue its intended 
schedule for implementation of 
EU Directives, for example the 
amendments to national legislation 
necessary to give effect to Directive 
2015/2436 on trade marks (which 
recasts Directive 2008/95) is still 
expected to come in to force. 

Importantly as long as the UK 
remains a member of the EU, the 
UK courts will continue to interpret 
EU legislation, and UK legislation 
intended to give effect to EU 
legislation, in accordance with the 
case law of the Court of Justice of the 
EU (CJEU). Though no doubt advocates 
will test those limits more and more 
as Brexit draws near at least in terms 
of CJEU interpretation.  The intention 
of the Great Repeal Act to roll over EU 
law undermines any departure from 
the legislation before 2019 via case 
law, but CJEU interpretation is ripe for 
attack as Brexit draws closer.  There 
is also the very real issue of what will 

happen to referrals to the CJEU.  If they 
have not been heard before March 
2019 will they ever be heard?  Given 
that the fastest a referral typically gets 
heard in the CJEU is 15 months form 
request, then if made in 2018 is there 
any point in making them or waiting for 
the outcome?  Questions that frankly no 
one can answer at this time. 

What we should certainly be doing at 
this time is engaging with Government 
on transitional arrangements.  There 
needs to be an early focus on the 
opportunity to assist in a strategic 
review of UK legislation relating to 
IP. We need to identify areas of the 
law not reviewed since 1977 plus the 
interplay between competition law 
defences and patent infringement, and 
between regulatory law (particularly 
in respect of pharmaceuticals and 
medical devices) and patent validity.  If 
these changes concern us let us know 
so that we can keep you informed, 
or guide your own responses to the 
consultations to come.

Exit Scenarios

The UK leaves the EU but 
remains part of the EEA

The relationship between EEA states 
and the EU is governed by the EEA 
Agreement. A portion of the EU's 
legislation is incorporated into 
the EEA Agreement by an ongoing 
adoption process.  The UK intention 
to initially adopt all EU legislation 
means there will be no issue of 
compliance with requirements for 
the EEA.  The problem with EEA 
membership is that it like the EU has 
free movement of people rules, and 
whether an accommodation over this 
can be reached to satisfy the UK over 
border control is the great unknown 
at this moment.  Disputes inside 
the EEA over trade and harmonised 

The UK remains a member of the EU at present, 
and will until March 2019 (assuming no delays).  As 
long as the UK remains a member of the EU, the 
existing legislative framework governing IP law in the 
UK will remain unaffected. New EU legislation, and 
amendments to existing EU legislation, will continue 
to apply to the UK.
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Directives; 2001/29/EC (InfoSoc);
2006/115 (rental and lending
rights) and 96/9 (legal protection 
of databases)

• SPCs: Regulations 469/2009
(medicinal products) and 1610/96
(plant protection products)

• Trade marks: Directive 2008/95
(harmonising national law)

In trade terms the positives to 
EEA membership are that the EEA 
provides for the free movement 
of persons, goods, services and 
capital within the European Single 
Market.  However, as noted above 
the movement of persons is likely a 
stumbling block to simple fall back on 
EEA as the alternative to the EU.

What if the UK leaves the 
EU but joins EFTA?

The only country that is currently 
within the European Free Trade 
Area (EFTA) but not within the 
EEA is Switzerland. Switzerland's 
relationship with the EU is governed 
by 120 bilateral agreements. The 
agreements are fixed in time and do 
not adapt to evolving EU legislation. 
The task of keeping the agreement 
framework up to date is therefore 
time-consuming and resource-
consuming, and is currently the 
subject of negotiation between 

law importantly do not go to the 
CJEU, but to the European Free 
Trade Association (EFTA) Court. The 
EFTA Court has comparable judicial 
functions to the CJEU, its aim being 
to ensure uniform interpretation 
in the application of EU law by the 

national courts of the EFTA states.  
While it may seem odd to say that 
the EFTA Court is acceptable and the 
CJEU is not, the political reality and 
public perception is such that this is 
entirely feasible. The EFTA Court is not 
generally known to UK citizens in the 
way the CJEU is in some parts actively 
disliked.  So this is an acceptable 
alternative to the remaining under 
EU rules and CJEU jurisdiction.  
Outside the EU, Regulation 1215/2012 
(jurisdiction and recognition and 
enforcement of judgments) would not 
govern disputes regarding jurisdiction 

“The problem with EEA membership is that
it like the EU has free movement of people 
rules, and whether an accommodation 
over this can be reached to satisfy the UK 
over border control is the great unknown 
at this moment.

”

involving the UK. Instead, questions 
of jurisdiction between the UK and 
EU (or EEA) states could be expected 
to be governed by the Lugano 
Convention (2007), which contains 
equivalent provisions in respect of IP 
rights.

What of EU-IP in the EEA? - 
IP legislation adopted into 
the EEA Agreement

Of the EU legislation relating to 
intellectual property the following 
has been incorporated into the EEA 
Agreement and so would likely remain 
applicable to the UK in the long term:

• Designs: Directive 98/71 (relevant to
national registered designs)

• Copyright and related rights:
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Switzerland and the EU regarding 
the establishment of a framework 
institutional agreement.  The UK 
Government has not shown much 
interest in adopting a Swiss approach 
to the EU, though it is recognised 
that is has worked for Switzerland in 
keeping a balance between market 
access and the citizens feeling they 
are sufficiently autonomous.  EFTA 
will not force the UK to accept any EU 
law automatically and it will be more 
à la carte, and the starting point of 
the Great Repeal Act to adopt all EU 
law as a starting place in 2019 means 
there will be no immediate issue on 
IP matters.  However, the longer term 
need to negotiate such a plethora of 
agreements as Switzerland adopted 
makes EFTS a less attractive long term 
solution to market access.  With the 
UK a member of EFTA, the Lugano 
Convention (2007) would be expected 
to govern questions of jurisdiction 
between the UK and other EU/EEA/
EFTA states, again avoiding the Court 
of Justice of the EU having a say on 
matters.

The real attraction to EFTA appears 
when you consider its origin and 
intent – to be a regional trade 
organisation and free trade area 
consisting of four European states: 
Iceland, Liechtenstein, Norway, and 
Switzerland working in parallel with 
the European Union (EU), with access 
to the EU's single market.  EFTA was 
established in 1960 as an alternative 
trade bloc for European states who 

were unable or unwilling to join the 
then European Economic Community 
(EEC) (which subsequently became the 
EU).  This means that the UK might 
be able to engage with the original 
EFTA members to explore what a 
future trade bloc running alongside 
the EU might look like.  It could well 
be the path to a genuine two speed 
Europe and be attractive to non-Euro 
countries as a way to trade alongside 
the EU without accepting the path to 
unification which many find difficult.  
This is a concern being considered but 
at this time is too uncertain to discuss 
further, but it is a possibility and 
should be watched.

The UK leaves the EU and 
trades with the EU on a 
Bespoke deal

This is the one that is most attractive 
to so called ‘Brexiteers’ who led the 
campaign to leave.  However, it is also 
the scenario where no one knows 
what the outcome will be.  Though as 
made clear in our opening comment 
in this edition of Inside IP, it is the 

scenario the UK Government has 
begun with.  In which they say they 
want to maintain the open access to 
the market save for free movement of 
people.  It has also been suggested by 
senior politicians’ whose predictions 
have so far been correct that the UK 
fall back is WTO trading rules.  In the 
scenario that the UK leaves the EU 
and trades with the EU pursuant to its 
own bilateral trade agreement, any 
continued involvement of the UK in 
the existing unitary trade marks and 
designs regimes, and in the proposed 
UPC and UP system, are all up for 
negotiation. 
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“This is the one that is most attractive
to so called ‘Brexiteers’ who led the 
campaign to leave.  However, it is also 
the scenario where no one knows what 
the outcome will be.  
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