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3D printing  
– the real

story
In the last five years 
the advent of 3D 
printing technology has 
taken hold. Advances 
in technology have 
seen 3D printing used 
across many industries, 
for the creation of 
objects ranging from 
replacement parts 
for spacecraft, to 
prostheses (for humans 
as well as animals), and 
indeed building works 
such as houses and 
bridges.

As the technology continues to 
develop, and in particular as 3D 
printing becomes more accessible 
for individuals, IP right owners 
will be presented with a wealth 
of opportunities, thanks to easily 
scalable production and the ability 
to reach end customers wherever 
there is access to a 3D printer. With 
those opportunities, also comes an 
increased risk to IP right owners. In 
this article, we examine some of the 
challenges to protecting the product 
designer’s potential patent rights in 
the context of 3D printing, and how 
related intellectual property rights 
may play a key role in the protection 
of the designer’s creations. 
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The risks of 3D printing for 
IP right owners
A particular concern is that more 
advanced desktop printers will 
allow individuals to print, rather 
than buy, new products. At present, 
even the most expensive desktop 
3D printers are limited to printing in 
one material, most of these being 
polymers; there are currently no 
desktop printers capable of printing 
in metal or printing complicated 
patterns. However, as the technology 
develops and becomes more widely 
accessible, 3D printing will begin to 
present a greater challenge, and IP 
right owners should plan now so as to 
have in place effective strategies for 
the future.

Whilst the capabilities of desktop 
printing remain limited for the time 
being, more advanced printing 
capabilities are available from service 
providers, or ‘bureaux’, which will 
convert print files into 3D objects 
for a fee. The level of technology 
offered by these providers far 
outstrips the printing technology 
of current domestic devices and is 
mostly a business to business service 
for prototype and bespoke parts. 
However, it will not be so long before 
individuals will have the choice to 
obtain a printed replacement part for 
their car, say, rather than an Original 
Equipment Manufacturer (OEM) part 
from a spare parts dealer. Even today, 
replacement parts for items such as 
high-end baby prams are available on 
the Internet, having been 3D printed 
by enterprising traders who recognise 
the demand for such parts, which in 
some cases are no longer offered by 
the OEM. 

In addition to the risk of lost revenue, 
manufacturers should be alive to the 
risk of reputational damage which 
may result from the unlawful copying 
and dissemination of 3D print files, 
especially when it comes to sub-
standard products. Take for example 
a 3D printed replacement part for a 
baby pram; it is not difficult to see 
how the failure of a sub-standard 3D 
printed part could result in negative 
attention for the OEM since there 
would likely be associated safety 
questions. This is just one area, 
though, where manufacturers can 
embrace the opportunities afforded 
by 3D printing, for example by 
reviving back catalogue items which 
may be too costly to stock, but which 
can be printed to order.

What can be done?
How, then, can manufacturers 
effectively protect their IP rights as 3D 
printing becomes more ubiquitous? 
Firstly, it should be recognised that 
whilst there are a number of different 
technologies in play, the reality is 
that a 3D printing machine is no 
different conceptually from a plastic 
injection moulding machine. There 
are, however, some subtle differences 
which make the question of IP right 
infringement more relevant when it 
comes to 3D printing.

In the case of a would-be infringer, 
the person creating the infringing 
work will be infringing, for example 
a design right, if that person creates 
a visually similar item; or, in the case 
of a patent they create an item which 
falls within the claims of a patent.  

infringer. The designer has therefore 
created a document which enables 
copies of an item whose design is 
protected by means of design right 
to be made and that the document 
itself is an infringement of the design 
right, in the item (though it might not 
infringe any copyright in or relating 
to the item in question). That file 
will then be stored on the designer’s 
computer for a period of time, and he 
may have a directly attached printer. 
In that case, an injunction can be 
obtained to restrain the further use 
of the design document and an order 
can be made for its delivery up to the 
design right owner. A court order for 
erasure of the CAD file may also be 
available. 

The more interesting situation arises 
where the file is made available on 
a website or is transmitted through 
a public communications system of 
some sort (such as the Internet), so 
that a remote 3D printer, operated 
by a remote 3D printing company 
can be used. A question arises as to 
the extent to which the remote 3D 
printing company is responsible for 
any infringements which it produces. 
It is well known that those who 
are responsible for the transit of 
information over the Internet escape 
damages and criminal liability in cases 
where they are not aware of any 
infringing activity. Neither, necessarily, 
is notice of the infringement always 
enough. Of course, there is nothing to 
stop the right-owner from applying to 
the court for all kinds of injunctions 
that have been sought recently in film 
streaming cases, whereby specific 
websites are ordered to be blocked by 
a service provider. That would arise 
where, for instance, infringing CAD 
files are made available to the public 
and can be downloaded from that 
website. 

For many IP right owners, however, 
seeking court injunctions may prove 
to be both costly and of limited effect 
in preventing the sharing of CAD 
files over the Internet. Determined 
infringers will simply move to new 
websites when existing websites 
are blocked, or will use more 
sophisticated encoding technologies; 
this game of cat and mouse is 
notoriously frustrating for IP right 
holders. In the UK, luxury goods 
manufacturers have recently obtained 
court injunctions to block access to 
websites offering counterfeit goods, 
indicating that the courts are alive to 
and flexible concerning the need to 

“the reality is that a
3D printing machine 
is no different 
conceptually from 
a plastic injection 
moulding machine

”
The Patents Act 1977 contains 
exemptions for certain acts which 
otherwise would amount to an 
infringement; one of which, under 
s.60(5)(a), covers acts carried out for
purposes which are not commercial,
if they carried out in private. Thus,
there is the potential that many
individuals may 3D print objects in
their homes, for their own use, rather
than purchasing the items from the
manufacturer. Enforcement of patent
rights in such cases presents serious
challenges to patent owners; not
only will many individuals be able
to rely on the non-commercial use
exemption to avoid infringement, but
seeking to hold individual infringers to
account can be both very costly and of
limited effect (as demonstrated by the
early experiences of copyright owners
in combatting illegal file sharing).

In terms of programming, the typical 
scenario will be that a designer will 
create a CAD file which will either 
be the result of his own creation, or 
will be a depiction of an item which 
infringes in some way. Let us assume 
that the designer is an intentional 



What to look for on the 
road ahead
We can expect that as 3D printing 
grows in popularity, and particularly 
as 3D printing bureaux become more 
common, debate will be had as to 
whether those offering 3D printing 
services should take a role in policing 
the unauthorised use of those services, 
much in the way that Internet service 
providers have been enlisted in the 
fight against copyright infringement. 
Also likely, is renewed debate over 
the appropriateness of levies on 
technology which could be used to 
infringe IP rights. Such debate has 
always arisen, or become re-ignited, 
with the rise of new technologies such 
as cassette tapes and players, home 
videos, CDs, and MP3 players. 

IP right owners will be well advised 
to consider now, whilst 3D printing 
is gaining steam but has not yet 
reached a point of mass adoption, 
how they will embrace the increased 
opportunities the technology affords, 
and how they will seek to protect their 
rights going forward. 
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keep up with evolving enforcement 
needs as infringers utilise more 
sophisticated techniques to reach 
consumers online. 

An interesting question does, 
however, arise as to whether the 
supply or ownership of a 3D printing 
machine may itself amount to an 
infringing act. In the CBS v. Amstrad 
case, the House of Lords in the 
United Kingdom found that unless 
an item was specifically and precisely 
dedicated only to carrying out 
infringing activities, then its supply 
was not itself an infringing act which 
was liable to be restrained by court 
order. Hence, it is likely that the 
supplier of the printing machine would 
have to have some sort of knowledge 
as to what the machine was going to 
be used for before it could be said 
that he was going to be liable for 
infringement. In short, the position 
concerning 3D printers is very similar 
to that concerning photocopiers in 
libraries and other public institutions. 

It is also the case that it is possible 
that the provision of a CAD file, which 
can be used to create an infringing 
item on a website may amount to 
making the file available to the public. 
This may be an infringement of 
copyright in a literary work, and also 
possibly in an artistic work (though 
this last point is a complicated 
question of law which we shall leave 
to one side the moment). 

In the case of Anacon Corporation 
Limited & Another v. Environmental 
Research Technology Limited & Another 
[1994] F.S.R. 659, Jacob J. was asked 
to decide in an undefended case 
whether a circuit diagram was 
not only itself an artistic work, but 
whether it was also a literary work. 
What was important was that, 
provided the work was written down 
and contained information which 
could be read by somebody (as 
opposed to being appreciated by 
the eye), then it was a literary work. 
Accordingly, taking a net list, which is 

a list of components and how they are 
joined to other components, was an 
infringement of the literary copyright 
in the circuit diagram, even though 
the net list design software could 
create a circuit diagram that was 
wholly different. Anacon is authority 
for the proposition that artistic works 
can also be literary works. However, 
the obverse does not appear to apply, 
that literary works can also be artistic 
works since, on reading a literary 
work, there is nothing artistic to be 
observed from the literary work in 
question. Quite the opposite is true 
in relation to an artistic work such 
as a circuit diagram. This would tend 
to suggest, by analogy, that a design 
cannot be discerned from a literary 
description of it, such as a CAD file. 

The upshot is that 3D printing files 
could very easily themselves be 
infringing items (infringing of literary 
copyright, that is), where a design 
right is in issue. The reason why 
finding literature in art is important 
for the purposes of copyright, is that it 
is likely to be much easier to persuade 
a court to grant an injunction to 
restrain the copying of a literary work 
passing through a server, than would 
be the case for an artistic work. 

The position concerning copyright, 
registered design and European 
unregistered design or patents is 
unclear. In relation to patents, the 
ambit of the tort of infringement is 
the making or supply, for disposal 
or otherwise, of an item or the 
importation of an item. It might be 
that in future patents can be drafted 
to have a claim at the end which says 
a process for making the item, and 
that has yet to be explored and is 
outside the scope of this article. It 
is also the case that the file handler 
could be a means essential which, 
although itself is not infringing, is 
something that enables infringements 
to be made and is not a staple 
product. In relation to patents, 
therefore, this is very much an open 
question.

“debate will be had as to
whether those offering 3D 
printing services should take a 
role in policing the unauthorised 
use of those services
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